Newton Planning Board
March 20, 2013
7:00 PM

The regular meeting of the Newion Planning Board fock place on the above date. Vice
Chaoirman Marion read the Open Public Meetings Act and requested Mrs. Citterbart to call the
roll. Katherine Citterbart, Board Secretary, stated there was a quorum.

FLAG SALUTE

MEMBERS PRESENT: Mrs. Mattingly, Mr. Flaherty, Mr. Marion, Mr. Tharp, Mr. Russo, Ms. Logan, Mr.
Hardmeyer, Mr. Steinberg

ABSENT: Mr.Torre
EXCUSED: Mrs. Digilio and Mr. Ricciardo, Chairman Le Frois
PROFESSIONALS PRESENT: David Soloway, Esqg., Board Attorney, of Vogel, Chait, Collins &

Schneider, and Jessica Caldwell, PP. of J. Caldwell 8 Associates and Joe Kosinski, of Ferriero
Engineering, Inc.

BOARD SECRETARY: Katherine Citterbart

CONSIDERATION OF MINUTES

February 20, 2013

Mr. Russo made a motion to approve the minutes from the February 20, 2013 meetling with the
correction. Mrs. Mallingly seconded the motion,

AYE: Mrs. MaHingly, Mr. Marion, Mr. Tharp, Mr. Russo, Ms. Logan, Mr. Hardmeyer, Mr. Steinberg

HISTORIC RESOLUTIONS

None
RESOLUTIONS

Newton Medical Center (#5P1-2013)
Biock 2.02, Lot 4-175 High Street

Resolution granting preliminary & final site plan approval for construction of an oxygen tank and
pad.

Mr. Russo made a motion to accept the resolution. Mrs. Mattingly seconded the motion.
AYE: Mrs. Mattingly, Mr. Marion, Mr. Tharp, Mr, Russo, Ms. Lagan, Mr. Hardmeyer, Mr. Steinberg

EXTENSION REQUEST

E.J.B. Real Estate Associates, LT. (#PB-09-2009)
Block 21.01, Lot 1 1 Brooks Plaza

Amended Preliminary Site Plan Extension Request
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Newton Planning Board
March 20, 2013
7:00 PM

Mr. Hardmeyer recused himself from the application.

Mr. Soloway stated: Those of you that are here, | assume you are wondering why we are here
tonight and what the purpose of this proceeding is. | assume you recall the applications for
Martorana Enterprises, LLC for separate use variance and site plan with subdivision approval fo
construct 54 new townhomes along with 6 low and moderate income apartments in the existing
office building on 22.05, Lot 13. Those applications were approved by the Board last year.
Specifically at the hearings on April 18, 2012 and May 16, 2012, the Board voted to grant use
varionce approval and density variance approval to allow 7.66 units per acre in lieu of the
permitted 4.84 units. That approval was memorialized in a resolution that was adopted on June
20, 2012. Subsequently at the hearings on August 15, September 19 and Ociober 3, 2012 the
Board voted to grant preliminary major site plan and preliminary major subdivision approval for
the same project along with a number of bulk variance and design waivers and all of that was
detailed in a resolution that was adopted by the Board on December 19, 2012.

In late January, | received a telephone call from o board member from the Sussex Bank. | was
informed in that call that one of the members of this Board specifically, Mr. Torre, was an
employee of the bank and he was involved with the bank in obtaining the loan approval for
Martorana Enterprises and the property that is the subject of these applications as part of a loan
fransaction. | spoke with Mr. Torre about it as well. As | understand the fime line, the loan
application was dated and filed right around the time that the June 20, 2012 resolution
memorializing the use variance was adopted. Apparently the bank issued a loan commitment
to the applicant in late September. The loan closed in laie December after the Board adopted
its resolution memaorializing the grant of the preliminary site plan and subdivision approval. Mr.
Torre was involved in facilitating the loan transaction. i is clear fo me that based upon these
facts and dates that he had a potential conflict of interest at a minimum and that should have
required his recusal on the hearing of the site plan and subdivision approval. The bank had
already issued a joan commitment while the hearing on the applicafion was siill in process. 1t is
less clear as to whether there was a conflict on the initial use variance application. The loan
application may not have been filed uniil after the resolution was adopted and clearly was not
filed uniil after the Board had voted cne monith earlier than that to approve the application.

In all my years of practicing this kind of work, | have never had a situation like this. There are a
number of published cases in the courts where court approvals of applications have been
challenged based on an allegation that a Board member had a confiict that should of
precluded his/her participation in the hearing process on the application. In any case, where' a
court finds that there was in fact a conflict, the court vacates the approval, sends ithe matter
back fo the Board for rehearing ond receonsideration to eliminate any perception of
participation by the Board member who had the conflict and may have tainted the approval
that the Board had previously granted. | notified the full Board at ifs regular meeting on February
20, 2013. After discussing it, the Board decided because of the conflict it was clear that the
preliminary site plan and subdivision approval with all of the associated variance and design
waivers should be vacated and there should be a vote for reconsideration for a new hearing at
a public meeiing. Although it is not clear if there was a conflict in regards to the use variance,
the Board was extremely concerned that the integrity of the enlire application process should
be protected and that this application should be dealt with in a manner free of a potential
conflict. To eliminate any doubt, the Board also decided it would be appropriate o vacate the
initial use and density variance approval and to require reconsideration and a new hearing for
that as well. The Board adopted a written resolution on February 20, 2013 making these findings
and after the meeting that resolution was provided to the applicant's attorney. Having made
that determination, the next question for the Board was what kind of rehearing and
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conclusion of the testimony again being relevant and appropriate, members of the public have
the right to give testimony, make comments and present evidence the same way they did ai
the original hearing.

The Board will start with the use and density variance and if the Board again votes to approve it,
we wil then proceed to the second application. If the Board does reapprove; it may bui, it
won't be required to reaffirm the resolution that was already adopted. Needless fo say, when
Board members do reconsider these applications they are required to do so free of any
consideration of any statements or comments that the disqualified Board member made during
the prior hearings. They are to be completely disregarded. | should also note that this whole
situation is very upsetting to the Board members. They work very hard at their jobs and while you
don't always agree with every decision they make, they do want the public fo be confident in
the decisions they make and the actions that they take are made fairly and done in good faith.
None of the Board members had any idea there was a pofential conflict with the one Board
member and they do not want this perceived in any way in the undermining and the integrity of
the process of the application and the integrity of anything else they do. There was no debate
from any of the Board members as to whether the hearing process should be recpened on this
application. They all felt it was the right thing to do. | would like to give the applicant, his
attorney and their engineer an opportunity o comment on anything that | have said.

Mr. Fiorello, stated: Mr. Soloway did an excellent job of summarizing what has been done here.
| represented public bodies for 48 years of my practice both mayors and councils, boards of
adjustments, planning boards and other public bodies. There is always sensifivity to confliicts.
There is nothing wrong with conflicts. Conflicts exist in life and many spheres in business and law.
Of course conflicts should be avoided and the appearance of conflicts as they are more
important as conflicts themselves. However to acquit my client's involvement per say, they have
also spent eighf years in this municipality, starfing with the Board of Adjustment, with an
application that was similar. We went before the redevelopment commitiee. We came back
fo the Board again for approval of two commercial buildings on the back portion of the sife,
received that approval and then, as you recall through the interest of many properiy owners in
the area, came back again for townhouse approvals. The Martaranas brought the property in
2004. It is a matier of public record. When they bought the property they used the services of
Mike Guillifer. He was their loan officer. At that time, he worked for Newton Trust.  You can
appreciate for a piece of property this size; my clients had to submit financials and a lot of
personal data to receive that approval. Newton Trust, as you may recall. was acquired by
Lakeland Bank. Mr. Guliifer followed Newtion Trust to Lakeland Bank. 1n 2010, my clients went to
Mr. Gullifer in an effort to refinance and an effort to adjust their mortgage rates. For the six years
that intervened, my clients had to submit to Mr. Gullifer yearly financials, income tax statements,
and insurance information and as early as 2005, Mr. Gullifer was a consultant with respect to
what you see here today namely the proposals for an application fo construct fownhouses, two
commercial buildings and then back 1o townhouses. He has been a part of the financial
dealings.

They were not able o successfully refinance at Lakeland in 2010 because there was a pre-
payment clause in the original mortgage that would have required my clients to pay a
substantial amount of money to refinance. They would wait for the finance clause in the
mortgage to stop. Somewhere in 2012, Mr. Guliifer transferred from Lakeland to Sussex Bank and
there was constant communication between the two with respect o refinancing the loan,
getting a better mortgage rate and also consideration for what you saw here the last several
months, an application for approval for a subdivision and use variance. Before my clients went
with Sussex Bank, they met with people from New Hope Bank and Lakeland Bank and they
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appearance through creative development techniques and good civic design and
arrangement, o encourage planning developmenis which incorporate the best features of
design, to encourage the development of affordable housing within the Town of Newion and to
balance market rates and affordable housing in the neighborhoods. The Sussex County
Planning Board had endorsed this application and this use and it was much preferred as o what
was here before. We had Greg Martarana, Mr. Donohue, and Mr. Rybech testify as the
suitability of the site for this particular use, that it did not do injustice o the Master Plan and
zoning ordinance nor did it cause any concemn for their neighbors. Mrs. Fairclough also testified
as to the need and the propriety of the use variance. So without having to repeat all of that
which was spread on the record over two long meetings, we would submit on the basis of the
testimony already adduced unless there are some other aspects that the Board would want us
to consider.

Mr. Soloway stated: The application proposed includes 54 Townhomes some with one car
garages, some with two. They are going to convert the office building to the six low and
moderate income apartments with a club house on the ground floor. The existing building on
the property with the Quick Check and Krave is proposed fo remain and confinue to be
promoted as commercial use. There will be two access driveways with a looped access road
subject to the site plan. They sought a density variance which was under the ordinance at that
time. The permitted density would have been 4.84 units per acre and their proposal was 7.66 so
the application as it was voted on last May was to grant them a density variance as well as the
use variance subject to a number of conditions. The most prominent being it was subject 1o the
subsequent approval by the Board on the site plan and subdivision application. The subdivision
application is to grant two lots. One was for the commercial use with the strip mall and the
second much larger lot for the townhome development. Variances are required even though it
only creates new lots; it did not qualify as a minor subdivision under the Town's new ordinance.
Any subdivision even if it is only to create one new lot that requires variances avtomatically is
deemed to be a major subdivision. That is why this was approved contingent on subsequently
obtdining major subdivision approval and major site plan approval.

Mr. Fiorello stated: | should also point out there were some residents present. We had submitted
a petition signed by 29 of the residents approving the use for the fownhouses and many of those
residents appeared here and endorsed that use as opposed fo what had already been
approved by this Board in terms of commercial zoning.

Mr. Tharp stated: We have a do over, and in going back, | was never really happy with the
density of the proposed project. | agree townhomes is a beiter project to do with that property
then the commercial, but | was never comfortable with the 7.66 percent density and went along
with it but | am having second thoughts about if. | think It is a very big project for that piece of
property and | am not quite sure if | want to change my vote originally. | never voted on the site
plan, because | missed those meetings. | am wondering if any ofher Board members have an
issue with the density.

Mr. Flaherty stated: | am not in the 200 feet area but | do live in the area. | did not find that the
density proposed was going to create a burden or have an ill effect on the neighborhood there.
When you look at the econemics, it really is not that substantial. | am just expressing my feelings.
| would love to have fewer. There were other areas, before | was on the Board, that they had
approved higher densities in the redevelopment plans so this one was less dense than some of
those.
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From the start of this project it has been 10 pounds of crap in a 5 pound bag and it stilt is that.
Here we are again and all it is is that you are looking at the dollars. We heard testimony that
there is going to be a thousand Thorlabs' employees coming in to buy them and we heard the
hearing right before it and we did not hear those kinds of numbers. [t is very upsetling. [have a
retention pond that was made and now | have standing water. No one is supervising the
construction that is going on. It has all been graded out, it looks great, it is nice and flat but
nothing has been taken away. If that is the same grading that is going to be there permanently
then there is a situation with that too. That is all | have fo say, because a lot of the Board
members do not know what is going on back there. You are jusi up here lisiening to everybody.
Nobody has ever walked that site. One person on the Board did. Thank you.

Mr. Fiorello stated: My client tried to do some site work on the property. It was wrong. Your
Code Official stopped if. We had a meeting with the Technical Review Committee, we had a
meeting with the Town's engineer and we cannot do anything on that property until authorized
by the engineers. | would also like to extend my comments to the professionals. None of your
professionals had any comments to say on the density of the project. The project was well laid
out; the internal roadway was well laid out. We respected and increased the buffer between
the townhouse and the contiguous property owners. Per Ms. Caldwell's report of May 7, 2012, it
summarizes the good aspects of this townhouse proposal. The site plan is something different
but in terms of the use for this it is a well-considered use by the Board. Someone may have a
guestion with respect to density. The professionals did not necessarily endorse that. They did not
have so much fo say about that. Itis a 9.45 acre of land. It is laid out well. We are providing six
low and middle income housing units. This meets part of the low and moderate income house
requirement in COAH. The testimony was complete with why a use variance should be granted
for this property.

3 Public

SWORN: Nanette Thomas, 7 Orchard Street, Newton, New Jersey, stated: | have been coming o
these meetings about this properly since | lived here since 1995, | just want to say that | also
serve on the Board of Education. One of the things we falk about is that this Town is not a rich
town. We are not Sparta. 50% rent and 50% own. We all know who care about their properties
and that will be the people who own. We need money. This Town needs money. Anybody who
lives here, walks down Spring Street, in the school system knows how many children is low
income and what we are dealing with. | see this development as a positive thing. Right now |
am sure if you got a realtor here they could tell you at any one point how many houses are on
the market or abandoned in Newton. Nobody is going fo want to buy from Thorlabs old houses.
We can falk about what we want all night. Anybody who drives around this fown will see a lot of
people who even take care of what they have. | see garbage, | see bagged roots, and | see
matiresses. | see all kinds of stuff out there. | think to myself people want new, they want clean,
they want neat and they want property and pride in ownership. |iake care of my property. Not
all of my neighbors do. | have seen houses on the market for over two years selling for ridiculous
amounts of money. My house will not be worth anything. | want this project to happen because
it is going to improve my property value. No matter how great our schools are, and they are,
and the fact that | am two blocks from the Kindergarten all day, they are going to lock around.

| also want to say that | am not a developer but there is no way | would be. What we have put
these people through and | don't know how much money they have left in terms of aftorney,
meetings, eic. Ifis ridiculous. | understand what you said and | am glad that you did explain the
conflict of interest because quite frankly | was litfle bit upset about the whole thing after having
gone o all these meetings. But having said that, this was approved and | know a lot of you
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that the people with Thorlabs will be looking for homes and 50% of these homes in this Town were
rental homes and they are going to be looking for something capable with their incomes and
their frades and the idea was to keep those people in Newton where they could shop and send
their kids to school. If you remember, townhouses are not a producer of children. 1t is not like
there won't be kids there but it is not like single family homes. In the low and moderate income
there are two bedrooms. There is one three bedroom. [f you remember the size of the units are
really small. People are not going to want to live where there are no amenities for children.
They are right on Sparta Avenue.

Ms. Logan stated: [ think it bears noting that construction can't begin until final approvat is given
and that hearing has not occurred yet and it not set to occur. It was one of the reasons why we
wanted to expedite this rehearing to make sure if wrong or perceived wrong was righied in kind
for not upholding any future hearings that need to happen on this approval should it be
approved again. We are very sensitive that this has been a long process. We want to make
sure it is done with respect for the process, it is done correcily and it is done with future hearings
in mind and this is done with integrity so people can trust the system and it is honest and it works
and we are making the best decisions that we can. We understand that this is not the ideal
situation but it is the best we can do given the cards we have been deali. It was not a decision
of our making; we are making a decision to rectify it. [t is not holding anything up. Nothing can
go forward without a final site plan approval.

Mr. Fiorello stated: Your observations are well faken. My clients have moved forward and have
met with DEP, met with the Utility Board; they were doing that as a good faith efforf o advance
their project. Let me address this, it really is unforfunate that we had a conflict. It is nothing my
clients want. You know they have been here for eight years. We told you they have spent % of
a million dollars on professionals and plans. Mr. Donohue has an office full of plans. Redesign
plans, refit, redo this, change a street, push it back, move it forward. We don't blame you for it.
We are trying to accommodate your wishes. While this may be a do over, nothing has
changed. There is no amount of wisdom that you generated on your last deliberations that
have changed. The predicates are all the same. The bases are all the same. The argumenis
are all the same. Nothing has changed. Just because we have this glitch or unforiunate
circumstance of appearance of conflict with respect to the site plan shouldn't cause you to
rethink that wisdom that you brought to our last meeting. We do not want to go back and start
all over. Eight years is a long time. We wani to see this project completed. You saw the
subdivision plans; you saw that this is going to be beautiful project. You heard about the values
of the homes and what was intended. It is a shame that the conflict has come to be. The
conflict does give you an opportunity to review what you did the last fime when you voted. |
endorse what you say and we would like to go forward.

With no more public coming forward, Vice Chairman Marion closed this portion.

Mr. Soloway stated: Befare the Board votes, you can ask the applicant whether he wants the
opportunity to bring in its planning witness to address the density variance. They should be given
the opportunity under the circumstances if they want to. | would like o mention again, this is a
use variance and you have fo have five affirmative votes. There are five eligible board
members here tonight. There is a sixth board member who is eligible but is not here this evening.

Mr. Fiorello stated: With respect to your suggestion that we bring our planner back, he is not

going to say anything different than he said a few months ago. His testimony stands. There is no
need to bring them back because they would just reiterate what was already said. We would
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Newton Planning Board
March 20, 2013
7:00 PM

Mr. Steinberg asked if he could listen o the cd's from the prior meetings and then he could be
eligible to vote.

Mr. Marion stated: We will carry this to the Aprit 17, 2013 meeting at 7:00 PM with no further
notice.

PUBLIC PORTION
None

ADJOURNMENT

Mr. Flaherty made a motion to adjourn the meeting. Mr. Steinberg seconded the motion. The
meeting was adjourned at 9:03 PM with a unanimous "aye" vote. The next regularly scheduled
meeting will be held on April 17, 2013, at 7:00 PM in the Council Chambers of the Municipal
Building.

Respectiully submitted,

Katherine Cifterbart
Planning Board Secretary
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